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en" ~~ (File No.): V2(39)39 /North/Appeals/ 2017-18 l (e,
~ ~ 3lm~T ~ (Order-In-Appeal No.): AHM-EXCUS-002-APP- 329-17-18

~(Date): 26-Feb-2018 ~ ~ cl?i"~(Dateofissue): ;.rf?/latr
fl sar in, 3Tgm (3r4ta-II) rr uiRa
Passed by Shri Uma Shanker, Commissioner (Appeals)

~ -----~'~~~. (-a:isc>r -III), .:tte,cflalGila 3tR, .3i11ifilc>t4 rr sr
ape3r i feeain? @fa

Arising out of Order-In-Original No 04/AC/D/BJM/2017 Dated: 11/08/2017
issued by: Assistant Commissioner Central Excise (Div-III), Ahmedabad North

'Ef 3-14"1c>1cfial1wfc-lc11&1 cn"T ~ 'QcfcFf 'Q'c-lT (Name & Address of the AppellanURespondent)

Mis Shri Ghantakarna Enterprise

~ ~ ~ .3-fCfrc;r 3-ITei"Qf t ~ 3qmf cli«,f i cTT a sr3r h uf zrnfenfa Ra
Tar a€ Ta# 3ff@rart at .3-fCfrc;r m~a;rur~m=Wf ~ tfcncTT i I

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

31ffif mcnR cnTWRf!ffUf ~ :
Revision application to Government of India:

(1) (en) (a) a4tzr 5T rear 3rf@)frzr 1994 $ W 3rc'fff ~ ~ cTfQ" cITTcITT>IT cfi" 6'R ~ wnm 'Ql"U

cpl" 3Q"-'tlm cfj" rareruga 3irirgtarvr 3aa 3rh fra, 31ffif mcn"R" , fclq ~.~

famw,al2f #ifs, 5#tar ta araa, is mi, a{ f@er-110001 cp)- $~~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(@i) z4f m1 Rt gr h ma ii srr zer ara a Rs# sisran zn 3rczraii zm ff
sisran a qr aisran iimr ark gz mf ii, zn ft sisram zn sisr ii ar? a fh#r rar
ii zn f@hr ±isran # ztm RR ,fur hs akra g ]

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(W) 31ffif h art f@n#zr znr er f.-1<:n fc-la a=m>r 'Cft m a=m>r cfi" ~cm-or ~ 3Q"<ITJT ~
a'U 35e-GI'gra a Rz h ma ii sit an ha frg zm qr ii fez4ff@a ]
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

~ '3i:ll I c(rj cJfl" '3"~ -~ cfi ~ cfi ~ "Gil. ~ cfifuc ~ cJfl" ~ ~ 3-ITT" -qn.~ "Gil" ~
tTNf ~~ cfi ~TTWcn ~. 3Nfc1 cfi IDx1 "Cfffur cIT ~· "CR "llT ~ -if far arfefrm (i.2) 1998
tTNf 109 IDx1~- ~ ~ ID I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ~~~ (3flffi'f) Pilll-Jlq<:11, 2001 cfi R<ll1 9 cfi 3@<@ fclPlf4t<c ~~~-8 -if "ctT >ffcn:rr
, hf are a sf arr hf fl#a xf cfR +=[Rfsf ci-or vi or4la am?gr at "c(T-"c(T
4Rji rrfrmag hzn wilt alRg1# Tr all g. nl jngff air«fa IT 35-<
~-ct)- cfi ··:r@R a gr ar €ls-o lam 4l uf sf el aReg I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3: months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a Q
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) _ RRau+ 377aa mer ursf ia van gs cal qt zur cj)"l-j" ID ID m 200/- "CJfR:r 'TTT'fFl
#kt untg s#ti usf vivaayala a \TlffGJ ID ID 1000/- cJfl" "CJfR:r 'TTT'fFl cJfl" ~ 1

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

ft zyca, tu sqia yea vi tara aflRtn urn@au a uR 3r@.­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) €tu 3qlaa zrca arf@fa4, 1944 cJfl" tTNf 35-m/35-~ iafa-­
Under Section 358/ 35Eof CEA, 1944 an appeal lies to:-
affasat qceniaa a if@r ft+r zyca, €)1 8qr« yes gi ara an@tr urn@raw
#t fag 4hf8at adz if i. 3. 3ITT". cfi. gH, T{ fl«ft at vi

a.

(a)

(2)

the special ~ench of Custom,. Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Pl'.lram, New Delhi-1 in all matters rel?ting to classification valuation and.

\:lcRi~futct qRmct 2 (1) cp aa; 3gar # a@TcfT cJfl" 3NR1, 3Nlc'IT am # vat zycn, ta
Gural gen gi @tara 3r4lat znrznfraur (fre) #it ufa &±fr f)fear, 3arr i sit2o,
lee zfqza q,rug, #av +I, 31<lql«--380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) atO-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

ail snlai ye (r4ta) Rura68h, 2001 cJfl" tTNf 6 cfi ~ w:P-f ~--~-3 -if mfur ~ ~
ar4l4hr mrznf@rasoi at +{ 3ft # fcRiia· 3Nlc1 ~~ ·~ cJfl" 'qR ufziiRausi snr zyca
cJfl" -i:rrT, 6lJTG'I" cJfl" "l-Ji7r 3it +urn TIT u4fr nq; 5 Gala ITUaa t crITT ~ 1000 /- 1:!fR:r ~
M" 1 "G'l"ITT ~ ~ cJfl" "l-Ji<r, 6lJTGi" cJfl" -aj.r: 3it aura rzn ifu 5 "<i1ruf m 50 "<i1ruf c'fc/5" ID ID
~5000/.:.... "CJfR:r ~ "ITT1fi I :\i'f"ITT~~ cJfl" -i:rrT, ElffGf cJfl" · -i:rrT 3W~ -rrm~-:fy~g~.§o

~ m Bffif ~ ~ crITT ~_ 10000/- "CJfR:r~ "ITT1fi I cJfl" "CJfR:r fl!51llc/5 xfG-lx-clx.:.:;~-~t.~__.t:$.i~. ·
l'"" -I ,;,~--- ,.,
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aif#5a as pre a a i iier #t srr?) -mr·~ l3Xi x.e:rFr cfi f04t fa «1a4~a ha a #a at
~ cjjT 'ITT \i'f6T \?<ttf~c#l" "9To ft-QIB t I .

0

(5)

(6)

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

ga cit iif@er Tai at Pi<-i-;1°1 m cf@ ·RWIT c#l- 3jh #ft ezrrr anff f0at urar &l #hit zyea,
a4tr saraa zyc vi hara 3r4)4hr znrznf@rawr (aruffaf@) fa, 1gs2 # ff ?t

Attention in invited to the rules covering these and .other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. ·

flt zyca, #tr 8gr<a zyca g hara 7fl4ta nrzanrf@raw (Rrec), uf ar@al # ia i
~a:rraT{Demand)~ cts (Penalty) cjjT 10%~a-;FIT aar 3fartk 1 zeifa, 3rf@raarrqa srur 1o mils
~ i !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

'
The appeal to tlhe Appellate Tribunal sball be filed in, quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

(3) "lift~ am a{ pa gm?ii ar rar sh & at re@ta per sir # fz 1lfR=r cjjT :f@Fh:141@
is fur sitar a1fey ga rzr # 3ta g; «ft fa fuw t@T ffi ~ ffl cfi fu-q <l~~ ~
nrznf@raura ya 3r#ta a 4hr wval #t ya 3aa fhur mar &]
In case of the order covers a number oforder-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) . Incl ggca; 3rfrfrzr 1g7o zrn vigil@r at~-1 cfi 3W@ fefRa fag 313Tl Gd 3rd«a zu
pc 3rt zrenifenf fufu I1f@rantmar r@ta #l ya qR q .6.so ha at 1r11I ycG
fea car ztr a1ft

D
' .

~~~~31ft00cn{·~ 3-tc=rat=r, ~r@tc.rmm "~~a:rraT"(Duty Demanded) -
3

(i) (Section)&s 11D~~~'Ufu;
(ii) fc;Rrrm;rc:r~~~~;
(iii) h.date@riiafa6harr2a if@r.

> raswrifrar4tar'a rzaqasta, ar4h' <fess avafqa sraaw farare.
For an appeal to be filed qeforethe CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited .. It may be noted that the

· pre-deposit is a mandatory condition ifor filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act;· 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and ,Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of err;oneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

z cask ii ,zr arr a ufr 3hr if@rawr a var szi grcas 3rrar ~~ m q0s ·tac11Ra trr.. m _a-ffa1 fctiv
arr rca 4 10% arrarr w 3il srii 4a avs faarf@a t as vs # 10% raw s # sr@4mi&ja
view ort above. an aoeat acanst ts order st te etore the ma»o#a de2#%,
of the duty demanded where duty or duty and penalty are in dispute, or penalty,wherepejal
alone Is mn dispute. es

+so ors •



F.No. V2(39)/North/Appeals/17-18

ORDER-IN-APPEAL

M/s Shri Ghantakarna Enterprise, Plot No.12 & 13, Sanand Land &

Development Estate, Ularia, Sanand, Ahmedabad (henceforth, "appellant") has filed

the present appeal against the Order-in-original No.04/AC/D/BJM/2017 dated·

11.08.2017 (henceforth, "impugned order") passed by the Assistant Commissioner,

Central Tax Division-III, Ahmedabad - North (henceforth, "adjudicating authority').

3. The grounds of appeal, in very brief, are as follows-

0

a

2. The facts of the case, in brief, are that the appellant, a central excise

registrant, was availing exemption for Printed Jute Bags and Printed Non-woven PP

Bags (henceforth, "said goods") as provided under Notification No.30/2004-CE, as

amended. During a preventive raid on 10.11.2014, it was found that the appellant

was affixing brand names of their customers on the said goods and hence, benefit of

Notification No.30/2004-CE, as amended vide Notification No.12/2011-CE and

further amended vide NotificationNo.30/2011-CE was not available to the appellant.

Further, it appeared that the value based exemption Notification No.8/2003-CE was

also not applicable to the branded goods unless manufactured in a factory located in

rural area. Thus, appellant appeared ineligible to avail the benefits available in

terms of said notifications and appeared liable to pay the central excise duty of

Rs.40,08,722/- for the years 2011-12 and 2012-13. A show cause notice was

therefore issued to the appellant on 30.03.2016 for recovery of duty not paid, and in

adjudication thereof, adjudicating authority confirmed the duty demand alongwith

interest and imposed a penalty of Rs.20,04,361/-under section 11AC(1)(c) and also

a personal penalty of Rs.6,00,000/- on Shri Ashokbhai Trivedi, Chief Finance

Manager. The appellant, feeling aggrieved with the impugned order, has preferred

this appeal.

3.1 Appellant states that though the goods were marked with the brand name/

logo of the customers, such branded goods were supplied to customers and not

traded in open market; that therefore, the use of brand name was not in the course

of trade and hence benefit of notification cannot be denied. Appellant relies on

Larger Bench's decision in the case of Prakash Industries v. CCE, Bhubneshwar

[2000(119) ELT 30(Tribunal.-LB]

3.2 Appellant submits that they purchased the bags from open market from

various suppliers and did the work of printing only; that only printing details of

customers on the packing material does not amount to manufacture as no new and.
distinct product comes into existence; that therefore, it was not require f□.. ·•· be (i.J'lztt­
declared in the ER-3 returns also. Appellant has placed reliance on Supremet~{t\_f!,- /,i)\

z2%l
~ ·,•.;o" ,,,<-~ -';~1/+.­



F.No. V2(39)/North/Appeals/17-18

decision in the case of CCE, Chennai-II v. Tarpaulin International [2010(256) ELT

0481 (SC)].

3.3 With regard to purchase of engraving cylinders said to be used in printing,

appellant states that cylinders were used for printing of PP woven Bags which they

cleared on payment of duty; that technically, Non-woven Bags or Jute Bags can be

printed by Flexo or Offset printing methods only.

3.4 Appellants states that if the bags contain details of customers and bear

marks/ brand name but it is in the nature of packing material then it will not attract

brand name clause and would be entitled for exemption in terms of paragraph 4(e)

of Notification No.8/2003-CE; that revenue has never disputed the nature of goods

as packing material.

0 4. In the personal hearing held on 08.02.2018, Shri Kaushikkumar Bharadia

represented the appellant and reiterated the grounds of appeal.

D

5. After going through appeal carefully I find that the central excise duty

liability on the Jute bags and non-woven PP Bags printed with buyer's brand name is

the issue to be decided. Considering that the said goods, falling under chapter head

6305 of the Central Excise Tariff Act, 1985, are bearing brand names of the buyers,

the dispute is on applicability of benefit available under Notification No.30/2004-CE

and also under Notification No.8/2003-CE. The adjudicating authority has denied

the exemption provided in terms of Sl.No.16 of the Notification No.30/2004-CE, as

amended, and also the value based exemption available under Notification

No.8/2003-CE on the ground that said goods are sold under brand name. Appellant

disagrees with the interpretation of adjudicating authority on different grounds. The

dispute covers the period of two years, i.e., 2011-12 and 2012-13.

5.1 With regard to Notification No.8/2003-CE, I find that where the goods

specified in the Notification are in the nature of packing materials and are meant for

use as packing material by or on behalf of the person whose brand they bear, the

exemption is available in terms of Paragraph 4(e) of the Notification as can be. seen

from the text of said paragraph extracted here-in-below-

(e) where the specified goods are in the nature of packing materials and are
meant for use as packing material by or on behalf of the person whose brand

name they bear.' .Ts.
5.1.1 Since aforesaid clause (e) was in force during the period under dis~/~··-~~\

considering that department has not disputed the fact that said goods sold@y "? .q)?
appellant are in the nature of packang materal, beneft granted mn egg2s

*



F.No. V2(39)/North/Appeals/17-18

paragraph 4(e) of Notification No.8/2003-CE is not deniable to the appellant.

Therefore, denial of exemption provided in Notification No.8/2003-ST on the

ground that goods were sold under brand name is not justified.

5.2 With regard to Notification No.30/2004-CE, I find that exemption granted to

the goods of chapter 61, 62 and 63 under SI. No. 16 has been adequately discussed

in the show cause notice as well as in impugned order and accordingly, the true

position that emerges for the period from 01.03.2011 to 01.03.2013 is like this ­

• The goods of chapter 6305 were out of exemption for the period

24.03.2011 to 20.04.2011, whether branded or not.

• All goods of chapter 63, except Laminated Jute Bags of chapter
6305, were under exemption for the period from 01.03.2013

onwards.

• For the period in between (and so the period of demand), only those

goods of chapter 6305 were under exemption which did not bear

anybrand name.

5.2.1 Further, I find that if the goods sold were sold under some brand name, the

benefit of exemption provided under Notification No.30/2004-CE was not available

for the period between 20.04.2011 and 01.03.2013, regardless of the fact whether

brand name belonged to buyers, because no such differentiation has been carved

out in the Notification. In fact, the legal position that exemption was not available to

the branded goods during the period involved in the present matter has not been

disputed even by the appellant. Appellant's only defence is that when goods bearing

brand names are not being traded in open market but sold to the persons whose

brand names are used, the condition stipulated in Notification No.30/2004-CE

would not apply. However, considering that no such differentiation has been carved

out or no explanation has been inserted to exclude the branded goods of particular

nature, such a thing cannot be read in between the lines. I find that such an

interpretation is supported by the CESTAT decision in the case of Hoogly
Infrastructure Pvt Ltd v. Commissioner of C.Ex., Kolkata-III [2015(329) ELT 142

(Trib.-Kolkata)] as relied upon by the adjudicating authority, where Hon'ble

Tribunal has held that benefit of said Exemption Notifications cannot be allowed to

branded goods whatever the reason/cause for affixing brand name, whether voluntarily or
under compulsion of law Therefore, an ineligible exemption has been availed by the
appellant /z

1
t~--·~
A< ° "-1?
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5 F.No. V2(39)/North/Appeals/17-18

5.3 Appellant has also contested the duty liability on the ground that they have

only 'printed' the bags purchased from open marketand since no new product came

into being by printing only, there is no 'manufacture' and no question of demanding

duty of excise. With regard to cylinders used in printing, appellant has raised the

question that technically, the cylinders alleged to be purchased for printing

purposes cannot be used for printing of Jute Bags and Non-woven PP Bags. This part

of the defence has not been discussed by the adjudicating authority anywhere and

since this has to be decided in the facts of a particular case, the adjudicating

authority has to give his findings on this aspect. Since 'manufacture' is the basic
aspect to levy the duty of excise, the matter needs to be remitted back to the
adjudicating authority for his decision with regard to 'manufacture' of said

goods.

5.4 With regard to imposition of penalty under section 11AC, the appellant has

O o ground to present except that there was no intent to evade payment of duty.

Since suppression of facts with intent to evade payment of duty has been adequately

discussed in the impugned order and I find no reason to differ, no interference is

required. The demand of interest also holds good when duty demand sustains.

6. In view of above, I set aside the impugned order, except to the extent of

personal penalty imposed under rule 26 of the Central Excise Rules, 2002, and

remand the matter back to the adjudicating authority with a direction to decide the

matter afresh. Accordingly, appeal is allowed by way of remand.

7.

The appeal filed by the appellant stands disposed of in above terms.

(3air 2i#)

a,-2tz1#31rzIra (3r4lei)
3

Date:

Attested

.±
Superintendent
Central Tax (Appeals)
Ahmedabad
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ByR.P.A.D.
To,
M/s Shri Ghantakarna Enterprise,
Plot No.12 & 13, Sanand Land & Development Estate,
Ularia, Sanand, Ahmedabad

Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner of Central Tax, Ahmedabad - North.
3. The Additional Commissioner, Central Tax (System), Ahmedabad South.
4. The Asstt./Deputy Commissioner, Central Tax Division-III, Ahmedabad - North.

5Gard Pile.
6. P.A.
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