N3 3 B2
IO
SO

£
R
A

=

e 310 U .3 .ER_T 9
. ‘(90

& BiEd AT (File No.): V2(39)39 /North/Appeals/ 2017-18 t(wg

g 3TOTel 37T TEAT (Order-In-Appeal No.): AHM-EXCUS-002-APP- 329-17-18
R (Date): 26-Feb-2018 SIRY @& & ARG (Date of issue): /- F7. 2ol &
Al FAT YA, 3YH (A1) gRT TR
Passed by Shri Uma Shanker , Commissioner (Appeals)

T 3T, HART 3G Yo, (FSA-11D), TG 3a, HIIed GRT SR

A T H feetien q ghod
Arising out of Order-In-Original No 04/AC/D/BJM/2017 Dated: 11/08/2017
issued by: Assistant Commissioner Central Excise (Div-III), Ahmedabad North

2] 3TdYereRaT/uidardl o A TaH Uar (Name & Address of the Appellant/Respondent)

M/s Shri Ghantakarna Enterprise

A <afth 39 e Y AT IFgHT IR & df 9% T INSU & uld Iieyfd =
FATT I FETH NTABRY BT TSl IT YeAIEToT 3G T Y Fehell & |

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

AR TIHR T GANETOT 3Meee :
Revision application to Government of India:

(1) (@) () T eurg Yoo AHIH 1994 H ORI e A GAIT T AAA & IR # Yald U
F ST-URT & UUH WP & IHaeid GAUaTT e HT g, AR W, faw s, T
o, e FifSer, Shaet AU 97a, TG A, 75 fGeel-110001 @Y i STl =T | ’

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(i) AfX e BT B & AS 3 99 @i PREE T Al HERIR A7 3T BREE # AT el
HERTR & g HEROTR 3 A o S §T AT o, A1 el oo AT 8B A I aw el R
3 o7 Rl ssReR #F & Fer v ufear & G g5 @ | :

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(d)

2) |

I,

In case of goods exported outside India export to Nepal or Bhutan, withdut payment of

duty.

aﬁﬁﬁﬂlcﬁﬁﬁswm g B YIaH @ oy o ST ST A @) T § SR YW Sy ST g9
gRT vd Fraw @ gafee  enga, Iiar & NI UIRG O whY W 1 918 4§ faw sfEftaw (F.2) 1998
R 109 GRT Fger fby 7 &1

~

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions ef this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

Sl SareT yo (erdier) Frawraed, 2001 @ Frm o & il R gus der gu-s # 51wl
¥ UG Ry @ Uy amew URE Rt @ O W & fioR Ye-amew v oid aew @ <-al
ufral @ wrer SRR emdee fear oTeT TRY | S WY WiT 3. # geiY & ofavid gy 35-3
FeiRa B & qam & ey & el SeIR—6 TT@M BT Ul 91 gl ARy |

The above application shall be' made in duplicate in Form No. EA-'8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3. months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by

two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a .

copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. :

RESH omies & 6 S8l Gol YW U@ o W A1 S BH 8 O BU 200/~ BIE I
&) WY SR ST WeRT YeW Ud g | STET & A 1000/~ B BN YA B WY | |

The revision application shall be accompanied by a fee of ‘Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.

AT Poob, Beed SAIET Yooh T arp) el ARIGRYT & iy aefier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

@)

(a)

DRI SATET Yoo ARV, 1944 BT URT 35-41 /35— & -
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

# fdy BT e @i € 3. AR . I, T e 31 @

the speciaLb%enoh of Custom,. Excise & Service Tax Appéllate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1'in all matters relating to classification valuation and.

SR TRDT 2 (1) B ¥ T FIIR S G B o, el B A A A e,
SeUTET PoF Td daraR ey e (Ree) o uftem anfia fifde, seeemE | $i-20,
el BINYST HHTSTS, HHU TR, gAIETG—380016.

To the west regional bench. of C_ustoms, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in: quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by.a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the

Tribunal is situated.
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In case .of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the .case may be, is
filled to avoid scriptoria work if excnsmg Rs. 1 lacs fee of Rs.100/- for each.

4) - WW@W1970&WWH&W—1$W%&%&HWWWWm
el ARy TRy Fofes wRie & oy § ¥ TRF @ e YT W %650 U BT AR Yoob
feme @ g ARy | |

One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.

(5) ﬁaﬂ?w@ﬂmaﬁﬁmﬂaﬂ#mﬁaﬁaﬁaﬂwﬂmmﬁﬁmm%ﬁmw
WWW@WWW(WW)W 1982 & fART &1

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) mwmwwwmeg )zﬁwﬁfmthmﬁﬁ
heieeT 79T (Demand) T4 €8 (Penalty) BT 10% I8 ST AT 3iferare & | gTelifen, StfEeherer Id ST 10 S
TIT T [(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994) ’ _
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For an appeal to be filed before the CESTAT 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the.

- pre-deposit is a mandatory condition ifor filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Exmse Act, 1944, Sectlon 83 & Section 86 of the Finance Act, 1994)

Under Central Excise andiService Tax; “Duty demanded” shall mclude:
()  amount determined under Section 11 D; .
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable uflder Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal nSpayment of \f_ %
of the duty demanded where duty or duty. and penalty are in dispute, or peniaTty‘,,ghere pe alty-
alone is in dispute.” ! % 2 £
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ORDER-IN-APPEAL

M/s Shri Ghantakarna Enterpﬁse, Plot No.12 & 13, Sanand Land &
Development Estate, Ularia, Sanand, Ahmedabad (henceforth, “appellant”) has filed
the present appeal against the Order-in-original No. 04/AC/D/BJM/2017 dated
11.08.2017 (henceforth, “impugned order”) passed by the Assistant Commissioner,
Central Tax Division-I1], Ahmedabad - North (henceforth, “adjudicating authority”).

2. The facts of the case, in brief, are that the appellant, a central excise
registrant, was availing exerﬁption for Printed Jute Bags and Printed Non-woven PP
Bags (henceforth, “said goods”) as provided under Notification No.30/2004-CE, as
amended. During a preventive raid on 10.11.2014, it was found that the appellant
was affixing brand names of their customers on the said goods and hence, benefit of
Notification N0.30/2004-CE, as amended vide Notification No.12/2011-CE and
further amended vide NotificationMo0.30/2011-CE was not available to the appellant.
Further, it appeared that the value based exemption Notification No.8/2003-CE was
also not applicable to the branded goods unless manufactured in a factory located in
rural area. Thus, appellant appeared ineligible to avail the benefits available in
terms of said notifications and appeared liable to pay the centrai excise duty of
Rs.40,08,722/— for the years 2011-12 and 2012-13. A show cause notice was
therefore issued to the appellant on 30.03.2016 for recovery of duty not paid, and in
adjudication thereof, adjudicating authority confirmed the duty demand alongwith
interest and imposed a penalty of Rs.20,04,361/-under section 11AC(1)(c) and also
a personal penalty of Rs.6,00,000/- on Shri Ashokbhai Trivedi, Chief Finance
Manager. The appellant, feeling aggrieved with the impugned order, has preferred

this appeal.
3. The grounds of appeal, in very brief, are as follows-

3.1  Appellant states that though the goods were marked with the brand name/
logo of the customers, such branded goods were supplied to customers and not
traded in open market; that therefore, the use of brand name was not in the course
of trade and hence benefit of notification cannot be denied. Appellant relies on

Larger Bench’s decision in the case of Prakash Industries v. CCE, Bhubneshwar

[2000(119) ELT 30(Tribunal.-LB]

3.2 Appellant submits that they purchased the bags from open market from

various suppliers and did the work of printing only; that only printing details of
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decision in the case of CCE, Chennai-II v. Tarpaulin International [2010(256) ELT
0481 (SC)1.

3.3  With regard to purchase of engraving cylinders said to be used in printing,
appellant states that cylinders were used for printing of PP woven Bags which they
cleared on payment of duty; that technically, Non;wovén Bags or Jute Bags can be

printed by Flexo or Offset printing methods only.

3.4  Appellants states that if the bags contain details of customers and bear
marks/ brand name but it is in the nature of packing material then it will not attract
brand name clause and would be entitled for exemption in terms of paragraph 4(e)

of Notification No.8/2003-CE; that revenue has never disputed the nature of goods

as packing material.

4, In the personal hearing held on 08.02.2018, Shri Kaushikkumar Bharadia

represented the appellant and reiterated the grounds of appeal.

5. After going through appeal carefully I find that the central excise duty
liability on_the Jute bags and non-woven PP Bags printed with buyer’s brand name is
the issue to be deéided. Considering that the said goods, falling under chapter head
6305 of the Central Excise Tariff Act, 1985, al;e bearing brand names of the buyers,
the dispute is on applicability of benefit available under Notification No.30/2004-CE
and also under Notification No.8/2003-CE. The adjudicating authority has denied
the exemption provided in terms of SL.No.16 of the Notification No.30/2004-CE, as
amended, and also the value based exemption available under Notification
N0.8/2003-CE on the ground that said goods are sold under brand name. Appellant
disagrees with the interpretation of adjudicating authority on different grounds. The

dispute covers the period of two years, i.e,2011-12 and 2012-13.

5.1  With regard to Notification No.8/2003-CE, I find that where the goods
specified in the Notification are in the nature of packing materials and are meant for

use as packing material by or on behalf of the person whose brand they bear, the

exemption is available in terms of Paragraph 4(e) of the Notifi_cation as can be seen

from the text of said paragraph extracted here-in-below-

(e) where the specified goods are in the nature of packing materials and are
meant for use as packing material by or on behalf of the person whose brand

name they bear. ’ : ///‘,\

. . o P
was in force during the period under dlsfvén’?_gnd ;

511 Since aforesaid clause (€) a9 :
considering that department has not disputed the fact that said goods soiql{b}:/ th“e_ ’% 5

R ‘s —
i i i i in terms.of
appellant are in the nature of packing material, benefit granted i P
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paragraph 4(e) of Notification No.8/2003-CE is not deniable to the appellant.
Therefore, denial of exemption provided in Notification No0.8/2003-ST on the

ground that goods were sold under brand name is not justified.

5.2  With regard to Notification No.30/2004-CE, 1 find that exemption granted to
the goods of chapter 61, 62 and 63 under SI. No. 16 has been adequately discussed
in the show cause notice as well as in impugned order and accordingly, the true

position that emerges for the period from 01.03.2011 to 01.03.2013 is like this -

e The goods of chapter 6305 were out of exemption for the period

24.03.2011 to 20.04.2011, whether branded or not.

e All goods of chapter 63, except Laminated Jute Bags of chapter
6305, were under exemption for the period from 01.03.2013

onwards.

e Tor the period in between (and so the period of demand), only those

goods of chapter 6305 were under exemption which did not bear

any brand name.

52.1 Further, I find that if the goods sold were sold under some brand name, the
benefit of exemption provided under Notification No.30/2004-CE was not available
for the period between 20.04.2011 and 01.03.2013, regardless of the fact whether
brand name belonged to buyers, because no such differentiation has been carved
out in the Notification. In fact, the legal position that exemption was not available to
the branded goods during the period involved in the present matter has not been
disputed even by the appellant. Appellant’s only defence is that when goods bearing
brand names are not being traded in open market but sold to the perso.ns whose
brand names are used, the condition stipulated in Notification No.30/2004-CE

~ would not apply. However, considering that no such differentiation has been carved

out or no explanation has been inserted to exclude the branded goods of particular

nature, such a thing cannot be read in between the lines. I find that such an
interpretation is supported by‘the CESTAT decision in the case of Hoogly
Infrasti'ucture Pvt Ltd v. Commissioner of C.Ex., Kolkata-1II [2015(329) ELT 142
(Trib.-Kolkata)] as relied upon by the adjudicating authority, where Hon’ble
Tribunal has held that benefit of said Exemption Notifications cannot be allowed to

branded goods whatever the reason/cause for affixing brand name, whether voluntarily or

under compulsion of law Therefore, an ineligible exemption has been availed by the
e,

o
/i RAR

appellant.
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5.3  Appellant has also contested the duty hablhty on the ground that they have
only ‘printed’ the bags purchased from open market and since no new product came
into being by printing only, there is no ‘manufacture’ and no question of demanding
duty of excise. With regard to cylinders used in printing, appellant has raised the
question that technically, the cylindersv alleged to be purchased for printing
purposes cannot be used for printing of Jute Bags and Non-woven PP Bags. This part
of the defence has not been discussed by the adjudicating authority anywhere and
since this has to be decided in the facts of a particular case, the adjudicating
authority has to give his findings on this aspect. Since ‘manufacture’ is the basic
aspect to levy the duty of excise, the matter needs to be remitted back to the

adjudicating authority for his decision with regard to ‘manufacture’ of said

goods.

54  With regard to imposition of penalty under section 11AC, the appellant has
no ground to present except that there was no intent to evade payment of duty.
Since suppression of facts with intent to evade payment of duty has been adequately
discussed in the impugned order and I find no reason to differ, no interference is

required. The demand of interest also holds good when duty demand sustains.

6. In view of above, I set aside the impugned order, except to the extent of
personal penalty imposed under rule 26 of the Central Excise Rules, 2002, and
remand the matter back to the adjudicating authority with a direction to decide the

matter afresh. Accordingly, appeal is allowed by way of remand.

7. 3Trerhclt SR o Y 978 3ier ohT TR STRIE cilich ¥ AT ST &

The appeal filed by the éppellant stands disposed of in above terms.
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Superintendent
Central Tax (Appeals)
Ahmedabad
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By R.P.A.D.

To, e
M/s Shri Ghantakarna Enterprise, .

Plot No.12 & 13, Sanand Land & Development Estate,

Ularia, Sanand, Ahmedabad

Copy to:

1. The Chief Commissioner of Central Tax, Ahmedabad Zone.

2. The Commissioner of Céntral Tax, Ahmedabad - North.

3. The Additional Commissioner, Central Tax (System), Ahmedabad South.

4. The Asstt./Deputy Commissioner, Central Tax Division-11I, Ahmedabad - North.

\/.-/Guard File.

6. P.A.




